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Juvenile Law - A Potential For California
Change
During the decade of the 1960's, there has been a revolutionary
transformationin the philosophy of juvenile law and justice brought
about in part by the belated acknowledgment that the rights of
juveniles are entitled to constitutional protection and by the open
fact that the state as parens patriae is at best a very poor substitute
parent. In California, one aspect of the juvenile law considered
by many to be inconsistent with the new concept of juvenile justice
is embodied in section 601 of the Welfare and Institutions Code
which authorizes jurisdictionby the juvenile court over minors who
are found to have "delinquent tendencies." This comment reviews and analyzes the controversy centered around this law and
points out some of the problems that are likely to result should the
law be repealed outright. In addition the writer examines and
evaluates the possible alternativesproposed to supplant the present
approachin handling"delinquent tendency" behavior.

Under scrutiny this year by the legislature is a potential repeal of
section 601 of the Welfare and Institutions Code pertaining to juveniles. Among others considering the legislation during the past year
have been the Assembly Interim Committee on Criminal Procedure
and the Assembly Office of Research. 1 Repeal, however, is not without opposition, particularly from the probation officers and juvenile
court judges who work closely with minors who are brought within
the jurisdiction of the court under the provisions of section 601.
What is Section 601?
Section 601 of the Welfare and Institutions Code represents something of an anomaly in our legal system. It was developed in a beneficent attempt to bring children who are exhibiting "delinquent tendencies" (i.e., non-criminal, anti-social behavior) under the guidance
of the court. As a jurisdictional provision, section 601 provides that
the juvenile court shall have jurisdiction over any minor who
1. Assembly Interim Committee on Criminal Procedure, Juvenile Court Processes (1970); G. WARD, LEGAL RIGH1TS AND THE JuvENILE COURT (prepared for the Assembly Office of Research, 1970).
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persistently or habitually refuses to obey the reasonable and proper
orders or directions of his parents, guardian, custodian or school
authorities, or who is beyond the control of such person, or...
who is an habitual truant. . or who from any cause is in danger
of leading an idle, dissolute, lewd, or immoral life .... 2
In effect, it would appear to cover a wide range of juvenile behavior
which is not classified as criminal for the adult citizen. Through sec-

tion 601, the legislature has differentiated between conduct by minors
which is illegal for minors only, and that conduct by minors which
would constitute a crime were they adults.' Typical conduct covered
under section 601 includes repeated runaways, truancies, marked
sexual misbehavior, the incorrigible minor who cannot be brought under parental control, and an assortment of other behavior all classified
as "delinquent tendencies." 4
Other Juvenile Court JurisdictionalProvisions: Sections 600 and 602
Section 601 of the Welfare and Institutions Code falls between two

other major sections of the code which provide for the juvenile
court's jurisdiction over minors. Section 600 applies to the dependent
child.5 It provides for juvenile court jurisdiction, care and disposition of children who are without parent or guardian, who are destitute

and not provided with life's necessities, or who are the objects of
cruelty, depravity or neglect. Additionally, section 600 provides for
court jurisdiction over children who represent some physical danger
to society due to brain disfunction, damage or abnormality.6
Section 602 is the section of the Welfare and Institutions Code which

provides for jurisdiction over juveniles who violate any law which has
been defined as a crime for adults, or who fail to obey a juvenile court
2. CAL. WELr.. & INST. CODE § 601.
3. T. RuBN, LAw As AN AGENT OF DELINQUENCY PR VENTON 5 (prepared for
Delinquency Prevention Strategy Conference, 1970) [hereinafter cited as Ruim'i.
4. See generally, Wnsr's ANNoT. CAL. WELF. & INsT. CODE § 601, annots. at
89-92 (1966, Supp. 1971).
5. CAL. WELF. & INST. CODE § 600:
Any person under the age of 21 years who comes within any of the following descriptions is within the jurisdiction of the juvenile court which may
adjudge such person a dependent child of the court:
(a) Who is in need of proper and effective parental care or control and has
no parent or guardian, or has no parent or guardian willing to exercise or
capable of exercising such care or control, or has no parent or guardian
actually exercising such care or control.
(b) Who is destitute, or who is not provided with the necessities of life, or
who is not provided with a home or suitable place of abode, or whose home
is an unfit place for him by reason of neglect, cruelty, or depravity of either
his parents, or of his guardian or other person in whose custody or care he is.
(c) Who is physically dangerous to the public, because of a mental or
physical deficiency, disorder or abnormality.
6. CAL. WELF. & INST. CODE § 600(c).
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order after a petition has been filed under section 601.7 The full spectrum of adult crimes of violence against the person and against property is covered, including such crimes as murder, rape, burglary, and
auto theft. Although juvenile court proceedings are intended to be
non-criminal in nature, section 602 gives the court jurisdiction over
behavior of minors which would be considered criminal if engaged in
by an adult.
Problems With Section 601
While it is arguable that some provision must be made by the courts
for dependent children, and that there must be court control over juvenile activity which may be classified as truly criminal, there is less
certainty as to whether activities currently classified under section 601
belong within the purview of the juvenile courts. This delinquent
tendencies section, as it applies to the handling of juvenile8 justice, has
raised problems which some believe can be solved by repeal.
Reasons for the impetus to repeal this provision may be considered
in three broad areas: practical, procedural, and sociological. Section
601 of the Welfare and Institutions Code was developed under the historic theory that a juvenile court was technically a civil, and not a criminal court.9 Recently, however, changes have taken place which seem
to abolish that distinction.' The early view was to utilize section 601
to protect the child from the stigma of criminal prosecution under the
concept of parens patriae.11 However, many authorities believe that
harmful consequences for children have resulted from the informal,
private, and "protective" nature of the juvenile court.'"
A.

PracticalProblems

Growing practical problems are a part of the consideration of repeal.
Since the adoption of section 601 in 1961,'1 California's population
has increased 47 percent, placing an additional burden on our court
& INST. CODE § 602.
8. See generally, Assembly Interim Committee on Criminal Procedure, Juvenile
Court Processes (1970); RUBIN.

7. CAL. WELF.
9.

CONTnuiNG EDUCATION OF THE BAR, CAmIFORNIA JUVENILE COURT PRACTICE

13 (1968).
10. For a general discussion of the nature of the changes in the juvenile courts
during the past decade see L. RiCHETTrE, THE THROWAwAY CHDREN (1969) [hereinafter cited as RiCssTrrEn.
11. Parens patriae refers to the sovereign power of guardianship over persons
under a disability such as minors, insane and incompetent persons. BLACK'S LAW
DIcnONARY 1269 (4th ed. 1968).
12. RicHErE at 302.
13. Added STATs. 1961, c. 1616, § 2, p. 3471.
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system.14 An increased level of criminal activity per capita is not the
result of adult activity alone; it also includes activity of minors., The
number of minors who come within the juvenile court's jurisdiction as
a result of section 602 "criminal" behavior continues to increase. Although California reports annual increases in juvenile offenses, national
figures indicate the increase over a seven year span. From 1960 to
1967 there was a 59 percent increase in the national volume of juvenile
arrests. 6 Increases in specific criminal categories include a 56 percent increase in murder and voluntary manslaughter committed by minors, a 121 percent increase in aggravated assault by minors, and tre-7
mendous increases in arrests of minors for burglary and auto theft.'
California, now the most populous state in the nation, bears a proportionally large share of the increase in criminal activity by minors. Even
without considering the "delinquent tendencies" cases, the burden on
the courts of administering justice and rehabilitative care to those minors who are accused of what are considered adult crimes is heavy. In
addition, California's ever increasing population, with a 41 percent increase in juvenile population alone from 1960 to 1968,18 adds a further
burden to the more clearly benevolent function of the court. Thus, as
the population increases, so does the number of dependency cases."
Combining the figures from dispositions made pursuant to section 600
grounds with the total arrests made under section 602, it becomes easy
to see the increased case load on the juvenile court calendars.20 To this
increase must be added the delinquent tendencies cases under section
601. In 1967 such cases totaled 198,012 (1,013.6 per 100,000 juveniles). 2 ' In 1968 the total had risen to 213,803 (1,093.5 per
100,000 juveniles-up 6.6 percent), and in 1969 the totals were up
14. STATE OF CALIFORNIA,

CALIFORNIA STATISTICAL ABSTRACT

(1969).
15.

DEPARTlmVENT

OF JUSTICE,

BUREAU

DELINQUENCY IN CALIFORNIA 25, 134 (1968).
16. RicnETTE at 7.

OF

CRIMINAL

10,

STATISTICS,

Table B-4
CRIME

AND

17. Id. For related figures in California see: DEPARTMENT OF JUSTICE, BUREAU

CRIME AND DELINQUENCY IN CALIFORNIA (annual publications, 1961-1969).
18. DEPARTMENT OF JUSTICE, BUREAU OF CIMINAL STATISTICS, supra note 15,
OF CRIMINAL STATISTICS,

at 131.
19. Id. at 137. It is anticipated that an increasing number of dependency cases
will be handled by welfare departments.
20. A juvenile falling under the court's jurisdiction is any one under the age of 21
years who comes under the provisions of §§ 600, 601 and 602 of the CAL. WELF.
& INST. CODE. If taken in custody for a criminal offense the Juvenile Court has exclusive jurisdiction of minors under age 16, and original jurisdiction of minors until
age 17. After age 18 minors who have been taken into custody for a criminal offense
may still be accepted by the Juvenile Court where the juvenile appears to be a suitable
subject for juvenile court treatment. CONTINUING EDUCATION OF THE BAR, spra
note 9, at 35, 36.
21. DEPARTUENT OF JUSTICE, BUREAU OF CRIMINAL STATISTICS, supra note 15,

at 124.

1971 / Juvenile Law
again to 227,350 (1,145 per 100,000 juveniles-up another 4.7 percent).2 2 Figures for 1970, according to the State Department of Justice, Bureau of Criminal Statistics, are complete only through three quarters of the year and show a slight downward tendency when compared
with the previous year. Figures for the first three quarters of 1969 indicate delinquent tendencies arrests at 169,077 (849.9 per 100,000 juveniles) as compared with the statistics available for the first three

quarters of 1970-arrests totaling 162,506 (819.8 per 100,000 juveniles), a reduction of 3.5 percent for the 1970 period.2" One possi-

ble explanation for the reduction in the upward spiral of delinquent
tendencies arrests is that some of the "diversionary methods" to be discussed are already being utilized. Diversion is the process of removing the minor from the purview of the court and finding an alternative
solution to his problem, usually through another agency which may be
24
either public or private.
Taken from the practical standpoint, there is no question that juvenile courts, like all courts in our judicial system, suffer the problems
of overloaded calendars and tremendous pressure on court time. 25
"Judge time is an increasingly valuable commodity. Costs should also
be considered; can these dollars be better spent in other ways?"2 One
question related to court overload might be whether the pressure it creates may cause judges to make decisions before they can completely review all the facts. Practically speaking, another issue is whether the
pressure on the courts created by having to handle the delinquent tendencies cases in addition to the other areas of juvenile law for which the
courts are responsible is greater than the return paid by court jurisdiction over this sort of behavior.
B.

ProceduralProblems
In approaching the procedural problems that are encountered in

cases arising under section 601 it may be helpful to look at the general
procedure for handling minors under this delinquent tendency provision.
Cases are referred to probation departments by either a primary law
enforcement agency or by other community agencies, though the former
is involved in the vast majority of referrals.
Prior to referral, the law
enforcement agency may decide to "handle the case within the depart22. id.
23. DEPARTMENT OF JUSTICE, BUREAU OF CRImINAL STATISTICS, CRIME AND DELINQUENCY IN CALIFORNIA Table IV-B, Third Quarter, 1970.

24. Introduction to RuBIN.
25. RuBIN at 2.

26. Id.
27. CONTINUING

EDUCATION

OF THE

BAR,

supra note 9, at 13.
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ment," which normally consists of a decision to take no further action
and to return the child to the custody of his parents.28 If referred to
the probation department, however, a case is processed in one of three
ways. First the case may be closed at intake after a preliminary investigation and interview, or closed by transfer of the case to another
agency such as a mental health clinic, or to a private agency such as
the Family Service Agency. Second, if the probation officer decides the
case should be within the jurisdiction of the juvenile court, the minor
may be placed under informal supervision by the probation officer for
a period of six months. 29

This action is taken only with the consent

of the parent and the child. 30 The remaining alternative is the filing
of a petition for action in the juvenile court itself. Approximately 28
percent of all "delinquent tendency" cases are filed for court disposition."' It is not the court itself, but the probation officer who is responsible for the disposition of the majority of the cases where there is
an agreement to participate in informal probation. 32 Disposing of cases
by placing the minor under informal supervision is believed to be an
advantage to the probation department, as it permits "case time" to be
cut down by eliminating the necessity of preparing reports for the
court. 33 In recent years the use of this alternative has increased greatly,8"
helping to avoid the labeling of a minor as a "ward" which may come
about as a result of a formal encounter with the court. In addition, informal supervision reduces the burden on "judge time". In all, more
than 50 percent of the total arrests for "delinquent tendencies" under
section 601 are handled by the probation departments and the juvenile
courts.3 8

In considering the procedural reasons cited in support of repeal of
section 601, it should be understood that although theoretically the
laws and philosophy for handling juveniles are different from those for
adults, in practice the procedures for handling juveniles are drawing
closer to the procedures for adults. Recent court decisions, in particular the landmark case In re Gault,36 suggest that there is to be an in-

creasingly dim view taken of the procedural irregularities found in ju28.
County,
29.
30.
31.

Interview with Mrs. Afton Blurton, Assistant Chief Probation Officer, Shasta
in Los Angeles, California, January 29, 1971.
CONTINUING EDUCATION OF TnE BAR, supra note 9, at 90, 91.
Id.
DEPARTMENT OF JUSTICE, BUREAU OF CRIMINAL STATISTICS, supra note 14,

at 150.

32. CONTINUING EDUCATION OF THE BAR, supra note
33. Id. at 131.

9,

at

90.

34. Id.
35. The remaining percentage is "handled within the department" by primary
law enforcement agencies.

36. In re Gault, 387 U.S. 1 (1967).
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venile courts. Procedural formalities formerly were thought to be nonapplicable to juvenile court proceedings.3 7 While flexibility was the
earlier rule, with the theory being that it allowed the court the necessary freedom to do what was in the best interests of the minor, the
Gault decision clearly pronounced four basic procedural rules having
to do with the type of hearing a child should be afforded in juvenile
court.38 Prior to Gault, California, by statute, had provided minors with two of the four Gault mandates expressed by the Court. 9
Only the sixth amendment guarantees, the privilege against self incrimination and the right to confrontation of witnesses, remained to be
developed as rights for California minors under Gault.
Justice Abe Fortas writing for the majority in an earlier case voiced
the rising concern over juvenile court procedures when he wrote:
There is evidence. . that there may be grounds for concern that
the child receives the worst of both worlds; that he gets neither the
protections accorded to adults nor the 40solicitous care and regenerative treatment postulated for children.
Some observers, moreover, are not convinced that the Gault decision
has provided minors with sufficient procedural protection. 4 ' Further
42
litigation in this area seems certain.
The entire procedural approach of the juvenile system appears to be
under review and with it, section 601 of the Welfare and Institutions
Code. What problems might arise if a broad reform of procedure in
juvenile courts, including repeal of section 601, occurs? At the crux
of the matter is the question of whether minors should be subjected to
court proceedings for activity which, if they were adults, would not
constitute a violation of the law.
37. RiCHETSE at 302.

38. (1) Juveniles (and their parents) must have notice in writing of charges
against them and the allegations upon which the charges were made, and be allowed
sufficient time to prepare a defense.
(2) Juveniles have the right to legal representation, either of their own choice
or appointed.
(3) Juveniles have the right of confrontation and cross examination of hostile witnesses.
(4) Juveniles are to be accorded the privilege against self-incrimination.
it re Gault, 387 U.S. 1 (1967).
39. See CAL. WELF. & INST. CODE §§ 634, 700, relative to the right to counsel for
minors, both added to the statutes in 1961, six years prior to Gault. See also CAL.
WELF. & INsT. CODE §§ 658, 679, relative to notice of charges. Both sections were
added to the statutes in 1961, also six years prior to the Gault decision.
40. Kent v. United States, 383 U.S. 541, 556 (1966).
41. RurN at 3.
42. Procedural irregularities are omnipresent even though many juvenile
codes have been updated since the impactful Gault decision . . . and observations . . . indicate that though the rule of law is now more common in the
juvenile justice system, it is certainly not pervasive ....
But an unmistakable

trend is in motion.
RutN at 3.
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Since the Gault decision, informality is on its way out of the juvenile courtroom. Informal chats between a "friendly judge" and a
child held under the "delinquent tendencies" section are now definitely
out.4" "Juvenile courts are law courts, and should behave accordingly,
giving juveniles careful and fair hearings."" According to proponents
of improved procedural process for minors, there is no disparity between
the utilization of due process of law and compassionate treatment for
minors. 45 There is some contention in fact, that the pressure on the
court's time, coupled with the remaining informality of the juvenile
court system and the vagueness of section 601, paves the way for unin46
tentional abuse of judicial discretion.
The vague wording of section 601 has been the subject of considerable discussion. Particularly troublesome has been the phrase "in
danger of leading an idle, dissolute, lewd, or immoral life." The report

on Juvenile Court Processes of the Assembly Interim Committee on
Criminal Procedure comments:
Trying to define an idle, dissolute, lewd, or immoral life is like trying to define art. It is impossible. It can only be assumed that the
courts are expected to know it when they see it. What is worse, the
court need not find that the minor is actually leading an idle or dissolute life. It is enough if the court finds that the minor is in danger of leading such a life. . . . Section 601 uses standards that
depend wholly upon the subjective values of the individual judge
47
sitting on the case.
Relative to this clause, and at this writing, the United States District
Court for the Northern District of California has reached a decision
which was filed on February 9th, 1971. The decision holds that:
[T]he portion of Cal. Welf. & Inst. Code section 601 . . .which
reads 'or who from any cause is in danger of leading an idle, dissolute, lewd or immoral life' is too vague to serve as a constitutionally permissible standard on which to base an arrest or an adjudication of a juvenile as a ward of a court. We believe that this
portion of the statute is such that 'men of common intelligence
must necessarily guess at its meaning and differ as to its application. . . .' It is violative of the due process clause of the Fourteenth Amendment. 48 (Citations omitted).
The court thus decreed as unconstitutional one part of section 601,
43. Ricnnrrn at 320.

44. Id.
45. Id. at 307.

46. See generally: Assembly Interim Committee on Criminal Procedure, Juvenile
Court Processes (1970).
47. Id. at 20.
48. Gonzalez v. Mailliard, case number 50424 filed Feb. 9, 1971, at 12 (N.D.
Cal.), copy on file at the Pacific Law Journal Offices.
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prohibiting further arrests of minors based on this clause.49 In support
of its decision the court noted that similar language in adult vagrancy
statutes has been found to be unconstitutionally vague.50
In striking down the clause the court also addressed itself to another
of the concerns voiced by opponents of section 601. They argue
that vague wording in the statute may open the door to unnecessary
harassment of minors by law enforcement officials. 51 In response to a
statement made by defendant Cahill, who was at one time Chief of
Police of San Francisco, that the police ordinarily become involved
with cases concerning minors only where there is a report of a crime,
the court said:
Assuming this to be the general practice, the possibilities for abuse
are manifest. If the police or probation officers do not have sufficient proof to show commission of a crime beyond a reasonto section 601 and prove
able doubt, they can change the charge
52
a potentially immoral conduct of life.
The constitutional severing of the clause "in danger of leading an idle,
dissolute, lewd or immoral life" does not nullify entirely section 601 of
the Welfare and Institutions Code. A large portion of it remains intact.
Whether removal of the vague clause will make any difference in the
thinking of those individuals who are seeking repeal of the section would
be merely speculative since the decision is so recent.
In addition to the concern regarding the vagueness of section 601
which focused primarily on the clause now declared to be unconstitutional, there are other practical procedural problems. Among them
are questions concerning the need for additional time to try delinquent
tendencies cases and where it will come from in light of the push for
stricter procedural formality in juvenile courts. Who will pay for the
increasing number of public defenders required to handle juveniles'
defenses upon request? These questions remain to be answered as
juvenile courts appear headed for a shift from a benevolent system to
an advocacy system.
Procedural problems may be further compounded by the fact that a
sizeable proportion of "delinquent tendencies" cases are administered
outside the juvenile court and without the benefit of procedural formalities currently in force.5" Presently, probation officers themselves
49. Id. at 12, 13.
50. Id. at 7, citing Wheeler v. Goodman, 306 F. Supp. 58 (W.D. No. Car. 1969),
appeal docketed, No. 102, S. Ct., 39 U.S.L.W. 3020.
51. See Assembly Interim Committee, supranote 8.
52. Gonzalez, supra note 48, at 11.
53. CoNTINUnNG EDUCATION OF THE BAR, supra note 9, Procedure for Informal
Probation,at 90, 91.
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may make the determination as to whether a delinquent tendency case
qualifies for a six-month probationary period or should be filed for
court action. Does control over the supervision of the activities of a
minor under "informal supervisory probation" deprive him of his rights
despite the fact that his own and parental permission are necessary to
place him under such supervision? Might an inexperienced young person, with his parents, agree to be placed on informal probation because
he prefers this alternative to the threat of going to court, even though
there are really no legitimate grounds for his custody even under section 601? Does this sort of activity amount to a kind of plea bargaining which works a reverse coercion on minors and their parents who,
at this point, are generally without the advice of counsel?
Still implicit in the remaining portions of section 601 is the potential for abuse by the use of these grounds to "bootstrap" the sustaining
of a petition against a minor when allegations which might otherwise
be filed under a section 602, criminal behavior, petition cannot be
proved. The federal district court considered this potential relative to
the portion of section 601 they struck down as unconstitutional." Such
abuse, while less likely, is still possible under certain remaining portions of the section. However, it would appear that police, if attempting
to utilize the section as a bootstrap to sustain a petition where there
was insufficient proof of criminal activity, would at least have to make
a showing that the youth in question was out of parental control.
C. SociologicalConcernsand Section 601
The last of the problem areas relevant to the repeal of the "delinquent
tendencies" section concerns matters primarily sociological. The sociological concern regarding court jurisdiction over minors who are
exhibiting behavior classified in the "delinquent tendencies" area focuses
on court intervention and control over the behavior of minors when
another approach might better serve the interests of the child. Sociologists suggest it is a mistake to utilize even the juvenile courts to control
behavior which stems from adult misbehavior toward the minor in question, or from emotional or physical illnesses.5 5 Critics of section 601
suggest that it is a failure.56 They claim no shred of evidence exists to
suggest that any significant number of the thousands of non-criminal
minors who have been processed through our courts have benefited
from these procedures.7
54.
55.
56.
57.

746

See text accompanying note 52 supra.
See generally, Assembly Interim Committee, supra note 8.
Id. at 7.
Id.
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Critics contend that minors often react unfavorably to the use of the
courts as a method for correcting behavior which is primarily anti-social

and not criminal in nature.18 The suggestion is that as we label children as delinquents, they are less likely to respond to the court system. Many children become antagonistic where authoritarian techniques are used and form rigidly negative self-images that then lead
cyclically to future anti-social behavior. 9 Moreover, it is suggested
that we are asking too much of the courts, and consequently court effectiveness, from a sociological viewpoint, is bound to be impaired.6 0
"Court intervention should be restricted to those acts punishable as
crimes when committed by adults."'" Section 601 deals with an area
that is not criminal in nature and is not intended as such-hence it
2
should not be so treated.
Another reason for considering repeal is the high rate of recidivism
among juveniles. The problem of repeated offenders exists among juveniles as well as adults. If a minor violates the terms of his probation
under section 601, he may subsequently be charged with a section 602
offense, and may, at the discretion of the court, be detained in the California Youth Authority. However, the small percentage of minors who
are sent to the California Youth Authority because of a violation of
probation under section 601 suggests that this alternative infrequently
63
occurs.
Although no figures are available for the entire state on juvenile recidivism because of a disparity in reporting practices among California
counties, there are figures for 36 counties which report to the state on
this subject under a uniform system.64 In 1969 those counties reported
the total number of cases of recidivism at 21,153, of which 40 percent

were in the specific offense (section 602) category.6 5 Delinquent tendencies (section 601) accounted for the bulk, or 60 percent of the
recidivism. 06 Sociologists suggest a high rate of recidivism is indicative
of the failure of the concept embodied in section 601 to accomplish its
purpose of effective rehabilitation of minors.
58. RicH
HE
59. Id.
60.

at 320.

;UCErmE.

61. Id. at 320.
62. From another perspective, it must be said that we ask too much of law.
Law has a powerful though limited role in society. Its effectiveness is reduced when you throw everything into it like a grab bag.
RUBIN at 2.

63. Interview with Mr. Sydney Pryor, Assistant Chief Probation Officer, Sacramento County, in Sacramento, California on January 12, 1971.
64. DEPARTMENT oF JUsTIcE, BUREAU or CRamnN. STATISTcS, supra note 15,
at 156.
65. Id.
66. Id.
67. Assembly Interim Committee, supra note 8.
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Another sociological objection is directed to the placement of minors
in custody pursuant to section 601 in the same living facility with juveniles who are in custody for a specific offense under section 602.
There for 24 hours a day, they will be exposed to the worst representatives of their own age group. . . At a time when they
are the most susceptible to peer influences, these 601(s) ...
are thrown in to live with juvenile thugs, armed robbers and habitues of the drug world. . . . They have been brought to the
68
right place for the final push.
Philosophically related to the sociological reasons asserted in support
of repeal of section 601 is the correlation which may be drawn between
the urged repeal of this section and the related pressure in the adult
criminal code to do away with crimes without victims. 9
Opposition to Repeal
Convincing as the reasons for repeal may seem, there is considerable
opposition. Among the people who work daily with the minors in custody under section 601 charges, the reaction is different. While these
professionals seem to be agreed that section 601 presents some problems, particularly with reference to the language recently struck down
by the federal district court, most of them view outright repeal of the
"delinquent tendencies" section with alarm. Sacramento County Juvenile Court Judge Robert Cole suggests that repeal of section 601 "may
sound good in theory, but is not consistent with the practical realities of
dealing with incorrigible minors."7
While judges, probation officers, and law enforcement officers see
the "delinquent tendency" violations as expensive, time consuming, professionally non-rewarding, and marked by a high rate of recidivism,
none seem to feel that outright repeal of the code section approaches
an adequate answer to the behavioral problems covered under the section. The arguments in opposition to repeal are as diverse as those
favoring repeal. These arguments should be tempered with the understanding that many who oppose repeal see the need for change
and are acutely aware of the problems, but would prefer to retain the
concept that has been embodied within the section as it is if faced
with the alternative of out-right repeal.71
68. Id. at 14.
69. K. KnxKPATRiCK, SocIAL AND PROFESSiONAL Issuns IN CoRREcnoNs: AN
ASSESSMENT FOR CALuORNIA CHIEF PROBATION OmcERs, 7-8 (1970) [hereinafter cited
as KRKPATRICK].
70. Interview with Judge Robert Cole, Judge of the Juvenile Court, in Sacramento, California on January 12, 1970.
71. Interviews with Mrs. Afton Blurton, supra note 28, and Mr. Sydney Pryor,
supra note 63.
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Probation officers point out that repeal of the delinquent tendencies
section will result in an increased incidence of petitions filed under
section 602 for minors' criminal activity. Many minors who have
committed lesser acts of a criminal nature (e.g., hubcap thefts) are
petitioned under section 601 rather than under the more severe code
section reserved for "hardcore" criminal acts.7 2 To remove the code
section would be to remove that option.7"

One argument disfavoring the total repeal of section 601 is that removing the jurisdiction for such cases from the court will not change
such behavior nor eliminate the problem implicit in such behavior. 74
What, it must be asked, is to be done with the 227,000 children each
year who are processed under section 601? Will we allow runaways to
sleep in parks, enforce no truancy provision, and, at the same time,
suffer the consequences of a likely increase in section 602 petitions
filed?
Diversion, removing the minor from the court process and channeling his problem through another agency, is the most frequently mentioned alternative for handling minors exhibiting delinquent tendency
behavior. Minors who might have been processed under section 601 in
the court system could theoretically be diverted to other agencies. Probation officers find, however, that
the volume of 601 referrals from noncorrection agencies indicates:
(1) The inability of such agencies to cope with this type of case
(i.e., the same agency to which minors might be diverted upon repeal of section 601). (2) The inability of such agencies to cope
with the volume of these cases even with juvenile court participation. (3) The continuing existence of problems of this nature. 75
Regardless of the movements toward restricting the juvenile court's
jurisdiction by repeal of section 601, probation officers believe that there
remains a need to provide an
authoritative agency to foster acceptable behavior among youth
in the home and in the school. Removal of jurisdiction from the
juvenile court does not eliminate the problem but rather eliminates
76
the only consistent system of dealing with the problem.
Discussing the stigma of a juvenile court record and the label which
might be the result of a section 601 petition, one probation officer sug72. Interview with Mrs. Blurton, supra note 28.
73. Custody under section 602 necessitates court filing and labeling although
probation may still be the result.
74. KnuIATRiCK at 13.
75. See current legislative analysis of Chief Probation Officers of California, Remove Section 601W and I Code from Juvenile Court (1970). Paper on file in the
Pacific Law Journal offices.
76. Id.
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gested this is inevitable despite sealing of juvenile court records and
the privacy of juvenile court proceedings. 77 As a practical matter
people who really want to know about the background of a juvenile
need not, and do not always, ascertain this through his juvenile record.
Anyone who questions neighbors, friends, teachers and associates can
gain a reasonable picture of the minor in question with respect to
whether he has been in trouble. There is no necessity to reach the actual information confirming custody under any code section. " "
Some probation officers see repeal of section 601 as an attempt to
thrust the problem of delinquent tendency behavior entirely on the
counties."9 Analogizing with the Mental Health program80 instituted
by the legislature wherein counties were to provide some sort of mental health program for their own residents, the officers point out a number of counties which have accomplished very little in the area of mental health. Pointing out the differences in county response to the problem of mental health care, they suggest that local provisions designed
to cope with the "delinquent tendencies" problem will be likely to have
the same spotty success."'
Diversion, while heralded by the critics of section 601 as one alternative for dealing with minors now processed under the delinquent
tendencies section, actually presents one of the most persuasive arguments favoring retention of section 601. Again, diversion is the process
of removing the minor from the purview of the court and finding an
alternative solution to his problem, usually through another agency.
Probation officers, judges, and law enforcement officers alike reason
that once the code section is repealed, and the law abolished,8 2there can
be no diversion, as there is no authority upon which to divert.
A large percentage of young people taken into custody under section 601 are considered to be incorrigible and out of the control of their

parents.83 Probation officers reason that if these young people were
sufficiently responsive that they could be diverted voluntarily, they
would not be out of control. The fact is that even before most minors
are taken into custody for the first time under section 601, diversion has
been tried in some manner by parents, teachers, school authorities or
by law enforcement officers who return the child to the home rather
77.
78.
79.
note 28.
80.
81.
82.
83.

Interview with Sydney Pryor, supra note 63.
Id.
Interview with Sydney Pryor, supra note 63, and Mrs. Afton Blurton, supra
CAL. WELF. & INST. CoDE § 5000 et seq.
Id.
Id.
Id.
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than to the probation department.8 4 It is the fact that these young people are incorrigible or "out of control" that seems to necessitate some
code provision under which juvenile authorities might exercise jurisdiction to compel the minor to follow a proposed diversion remedy.
Many professionals in the juvenile court system agree that changes
should be made in section 601.5 While the nature of those changes
might be a matter of debate, most of these people also believe it would
be a mistake to eliminate the entire concept embodied in section 601
without making some provision that would provide for jurisdiction over
incorrigible minors so they could be cared for under a reasonable pro86

gram.

Alternative Proposals
The preceding discussion sets forth some of the problems surrounding section 601 jurisdiction and the controversy related to its proposed
repeal. Some consideration should also be given to any alternatives
available for the solution of the problems raised. What is to be done
with the 227,000 young persons to improve the long range outlook for
their lives, regardless of whether the law is repealed, altered, or remains
in its present form? The present legislative focus appears to be aimed
at outright repeal as proposed in the report on Juvenile Court Pro87
cesses by the Assembly Interim Committee on Criminal Procedure.
Whatever the legislature decides to do concerning section 601, there are
a number of alternatives it might weigh as it searches for an answer.
Few persons would agree that minors exhibiting delinquent tendencies
behavior can simply be ignored.

Alternative solutions are numerous. It may be that the judicial repeal of the vague language in the section by the Gonzales decision will
quiet some objections. 8 8 Section 601 in addition may be amended in
a manner that would increase the diversionary methods available, while
at the same tifie removing any additional language which may be
vague.
One simple alternative diversionary method would be to handle some
of the cases currently processed under section 601 as dependency cases
under section 600.
Section 601 should . . . come under careful scrutiny .
84. Id.
85. KuKPATRICK

. .

. In

at 13, 14.

86. Interview with Mr. Sydney Pryor, supra note 63, and with Mrs. Afton Blurton, supra note 28, and with Deputy Fred Dodson, in Sacramento, California on
February 20, 1971.
87. Assembly Interim Committee, supra note 8.
88. Gonzalez, supra note 48 and accompanying text.
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many instances minors who would be more beneficially handled
under section 600 are filed under section 601 and ultimately re-

ceive a record of delinquency.89
It is questionable whether such a diversionary method would require
a change in the Welfare and Institutions Code. Probation officers, however, do not consider the utilization of section 600 as a diversionary device frequently applicable to the type of case embodied in section 601.00
The problems customarily associated with section 601 are often not
compatible with the neglect and abuse for which section 600 was designed.91 It is also possible that this particular diversionary tactic would
result in still another peer association problem similar to that associated
with placing section 601 offenders with those who are being detained
for the commission of some specific offense under section 602. In diverting behavior now considered within the purview of section 601
jurisdiction to section 600, runaways, persistent truants, and incorrigibles would be housed in the same shelter as the dependent child who is
under the care of the court because of parental death, desertion or neglect.
Prior to the Gonzales decision still another recommendation was
made suggesting deletion of the clause which the district court struck
down, coupled with a revision of the section such that it would clearly
refer to only acts "that entail a real risk of long range harm to the
child." - Section 601 might be amended to accomplish this purpose
and still retain for authorities some jurisdiction to reach a child who is
potentially harmful to himself.
With no change in the section, further diversion might be developed
by increased utilization of a little used section of the code, section
600(c), which provides for dependency proceedings for a minor who
is "physically dangerous to the public because of a mental or physical
deficiency, disorder or abnormality. 0 3 If a thorough examination,
both physical and mental, shows some brain damage or abnormality,
youngsters who would ordinarily be made wards of the court under
be placed within the jurisdiction of the
section 601, may more properly
94
court under section 600(c).
Another suggestion for altering section 601 without total repeal includes removal of the language providing that a minor who is a ward
89. G. WARD, LEGAL RIGHTS AND THE JUVENILE COURT 13 (prepared for the
Assembly Office of Research, 1970).
90.

NiA,
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OF CHIEF PROBATION OFFICERS OF CALIFOR-

supra note 74.
91. Id.
92. WARD, supra note 89, at 14.
93. CAL. WELF. & INST. CODE § 600(c).
94. CONTINUING EDUCATION OF THlE BAR, supra note 9, at 38.
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of the court under section 601 is subject to the filing of a petition under
section 602 if he fails to obey a lawful order of the court. This would
prevent a section 602 petition from being filed on any minor who has
never actually violated a criminal law. Consistent with this approach,
Kenneth Kirkpatrick, Chief Probation Officer for Los Angeles County,
believes that delinquent tendency cases should not be commitable to
the California Youth Authority unless a later section 602 criminal violation occurs. 95 This would avoid any co-mingling of delinquent tendency cases with the most hardened of California's juvenile criminals."6

Amendments to section 601 might also preclude juvenile court jurisdiction of a delinquent tendency case until a program of probationary
family treatment has been tried on a voluntary basis. If such programs
are not successful or a child's custody is involved, jurisdiction would then
be assigned to the juvenile court or other judicial tribunal.9 7 Consideration might also be given to amending section 601 to enable diversion
of all cases referred to the court for drug use and possession-diverting
these instead for medical, social and psychological treatment. 98
Of all the proposed alternatives for handling minors exhibiting delinquent tendency behavior, diversion, whether total or partial, is the
most frequently mentioned. The questions are how much, to where,
by whom, and whether the diversion will take place under the jurisdiction of the juvenile court or outside its purview.
Numerous studies have been proposed to test the effectiveness of this
alternative. The aim of such tests would be to determine whether diversion accomplishes something positive in the handling of incorrigible minors without the sacrifice of those benefits which may be attributed to
processing through the current juvenile court system. 99 Some diversionary tests have been suggested by Ted Rubin, Judge of the Juvenile
Court for the City and County of Denver. In viewing the Colorado
juvenile system in a paper he delivered to the Delinquency Prevention
Strategy Conference he set forth several similar tests, one of which was
classified as a 50 percent diversion model. 10 0 Within a given juvenile
court 50 percent of the minors referred under the delinquent tendencies

provision would be automatically diverted to other community agencies without any screening or intake procedure. The other half would
be automatically filed under a section 601 petition. After a period of
time the results of such a program should be evaluated to consider
95.

96.
97.
98.
99.
100.

KiaKPATmCK at 14.

Id.
Id. at 14.
Id. at 12.
RuDnw. Note his diversionary models and evaluation components at 5-18.
Id.
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values incident to court overload, whether other agencies can in fact
better deal with these youths, and whether the other agencies require
outside assistance in dealing with the behavior patterns of the diverted
minors. Additional evaluation would need to be done on how many
of these minors subsequently record section 602 offenses. Cost factors and parental attitudes toward diversionary handling also need to
be analyzed.101 One problem with any test similar to the one proposed is how to handle the distress of those individuals who happen to
fall into the trial group filed upon under section 601 instead of the proposed diversion.
If the legislature proceeds with an outright repeal of section 601, there
are other diversionary proposals which rely fundamentally on voluntary diversion by the minor and his parents. The following is the
foundation upon which one such proposal is founded:
There is one effective strategy by which a community group can
prevent any of its children who have been defined as troublesome
from being processed officially as delinquents. This involves providing a diversionary extra-legal system of care to deflect the children from the official law enforcement process and to other social
02
institutions, particularly private welfare (agencies).1
Based on this approach are proposals for neighborhood and juvenile
conference committees as a place to divert delinquent tendency offenses
from the court. 10 One facet of these programs would be to impose
upon the citizenry some of the responsibility they have relinquished to
official agencies. 104 With these and other diversionary proposals the
approach would be basically voluntary if there is a repeal of section 601,
as there would be no authority to enforce a minor's participation.
While most of the diversionary proposals have contemplated the use
of existing agencies or the development of local neighborhood agencies
to handle delinquent tendency behavior, at least one proposal is considerably more extensive. The development of an entirely new governmental agency has been suggested, to be entitled the Youth Service
Agency. 0 5 Such an agency is currently on trial in an embryonic stage
in some areas of California. Potentially, juveniles in custody under
section 601 could be diverted to such an agency. At this agency a host
of other juvenile related services might also be provided, including a
101. Run' at 6.
102. RUBiN at 13, citing manuscript by Martin, Fitzpatrick, Gould and Associates, The Analysis of Delinquent Behaviour, A Structural Approach at 4-6.
103. RuBiN at 11.
104. Id.
105. Interview with Mr. Van Burch, Assembly Office of Research, in Sacramento,
California, January 1970.
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place for juveniles to register complaints relative to parental neglect or
mistreatment. 10 If such an agency were developed whether or not diversion were voluntary would depend upon whether section 601 is repealed. Currently, various approaches to diversion are being tried in several parts of California. Some of the projects are operating under federal grants. 107 Diversion is also being utilized with some minors who
have been classified as "wards" under section 602.108
Any consideration of diversion, if diversion is developed as accompanying legislation to a repeal or alteration of section 601, would be unrealistic if it did not include some mention of the cost. No publicly
or privately funded social welfare agency toward which "delinquent
tendency" cases might be diverted is laboring under an excess of funds
or personnel, if accounts of their budgetary problems are to be believed. While some adjustment of funds previously distributed to the
courts for administration of these same youngsters might be shifted to
the various agencies, it appears doubtful that the amount ultimately
available would be sufficient to cover the costs of an additional caseload of such magnitude. Privately funded agencies or neighborhood
councils also face the problem of financing, and if an entirely new
agency were developed to deal exclusively with the problems of youth
the cost would be substantial. The cost factor clearly will play an important part in determining the best avenue of change to follow.
Conclusion

In the opinion of many of its opponents, section 601 of the Welfare
and Institutions Code may be equated with a plethora of social, practical and procedural evils for the juvenile. In the view of still others,
especially those who deal with minors exhibiting delinquent tendency behavior, some section which provides a minimum of control necessary to
work with the minors is essential. An effective solution to any of the
problems presented by the philosophy embodied in section 601 regardless of the approach taken by the legislature is not likely to be simplistic
or inexpensive. Nonetheless, the consideration currently given to repeal of section 601 is evidence that Californians have seen change coming in juvenile law and are making some attempt to meet it. Concern
is also demonstrated by both proponents and opponents of section 601
with the development of an effective and viable method of promoting

the welfare of California's youthful population.
106. Id.
107. An example is the diversion project in Sacramento County's Juvenile Court

System.

108. Velie, The Way to Lick the Jail Habit, RErADm's DiGEsr, February, 1971,
at 142.
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If the current method of handling juvenile misconduct deemed noncriminal in nature is abolished, a new and more effective method must
be devised as a substitute. "Delinquent tendency" behavior cannot be
allowed to flourish without some type of control.
Glendalee Garfield

